Do you want to be a Lien Agent?

On April 1, 2013 North Carolina’s new private mechanics’ lien agent system goes into effect.  During the 2012 NC legislative session, Senate Bill 42 was enacted which provides for appointment by an owner of a private mechanics’ lien agent on all construction projects where cost of improvements will be $30,000 or higher and the improvements are not for the renovation of owner’s existing residence.  The statute provides that only title insurers and title agents authorized to do business in NC and who register as lien agents with the NC Department of Insurance are eligible to serve as lien agents.  
Property owners are required to designate a lien agent for their project no later than the time the owner signs the first contract to improve the property.  At that time the owner will designate a lien agent.  Once the lien agent is designated by the owner the lien agent assume specific statutory duties and liabilities associated with the appointment.    Below is information on those duties and liabilities.  This information should be carefully reviewed and considered before making a decision to register as a lien agent with the NC Department of Insurance.  
Lien Agent Registration 
There is no fee charged by the Department of Insurance to register as a lien agent.  Once a title agent has registered with the Department of Insurance to serve as a lien agent there is no provision in the law under which the lien agent can decline an appointment by an owner.  
Lien Agent – Statutory Duties 
1. Provide written notice to the property owner acknowledging its designation as lien agent within 3 business days of owner’s written notice of designation;

2. Accept and maintain a record of all notices to lien agent delivered by potential lien claimants, and acknowledgments, including the date and time of receipt and delivery receipts, as well as the information contained in each notice;

3. Provide written notice confirming receipt of notices received from potential lien claimants within 3 business days and in the same manner as the notice was received;

4. Provide written notice to a potential lien claimant if the lien agent receives notices related to a property for which the lien agent has not been designated as the lien agent, within 3 business days of receipt and  in the same manner as the notice was received;

5. Provide written notice to a contractor confirming receipt of contractor’s name and contact information within 3 business days of receipt when this information is provided to the lien agent by the owner;

6. Provide written notice to a design professional (architect, engineer, landscape architect or surveyor)  confirming receipt of design professional’s name and contact information within 3 business days of receipt when this information is provided to the lien agent by the owner;

7. Provide written notice of potential lien claimants having delivered notices to lien agent (and a copy of Notices received if requested), including contractor on a single-family residence and design professionals for which the owner submitted their identification to the lien agent, with their respective contact information, within one business day of request by:  
a) An owner of the improved property. 

b) A title insurance company or title insurance agency issuing a policy of title insurance on the improved property. 

c) A contracted purchaser of the improved property. 

d) A potential lien claimant. 

e) A closing attorney, lender, or settlement agent as defined in G.S. 45A-3(15) involved in a transaction involving the improved property.

8. Transfer all Notices and information received to any successor lien agent designated by the Owner.

All such notices must be by statutory method (below listed), including return receipt or delivery receipt, as the case may be.  Most must be “by the same method of delivery used by the [filer] in delivering the [filing] to the lien agent.”  The statutory methods are:
a) Certified mail, return receipt requested.  

b) Signature confirmation as provided by the United States Postal Service.  

c) Physical delivery and obtaining a delivery receipt from the lien agent.  

d) Facsimile with a facsimile confirmation.  

e) Depositing with a designated delivery service authorized pursuant to 26 16 U.S.C. § 7502(f)(2).  

f) Electronic mail, with delivery receipt.  

g) Utilizing an Internet Web site approved for such use by the designated lien agent to transmit to the designated lien agent, with delivery receipt, all information required to notify the lien agent of its designation pursuant to G.S. 44A-11.1, and to provide a notice to the designated lien agent pursuant to this section.

Fee for Lien Agent Services

A lien agent may collect a fee from the owner appointing the lien agent for services rendered of $25.00 for a one-or two-family dwelling or $50.00 for all other improvements to real property.  No additional fee can be charged for the statutory duties outlined above.  

Lien Agent Withdrawal

If the title agent no longer wishes to serve as a lien agent you must withdraw your registration with the department and provide written notice of your revocation to all owners by whom you have been appointed.  You must give the Department of Insurance and all owners at least 30 days notice of your intent to revoke your consent to serve as a lien agent.  Since Appointment of a (successor) Lien Agent will require payment of a new fee (discussed below), the withdrawing lien agent should anticipate having to address who will pay these costs in the event of a withdrawal.

Liability and  Other Cost Considerations for Lien Agents

1. Since all lien agents will have provided Contact Information to the Department of Insurance, they should anticipate having to address questions and concerns from the public and from attorneys on projects for which they serve as lien agents.  So they should have appropriate staff available to address these timely.

2. Liability to the designating owner or party requesting or relying on information received for failure to maintain, track and report notices filed with the lien agent on a construction project and/or for failure to adhere to other statutorily required duties; 
3. Errors and Omissions coverage should be obtained to cover duties required of a lien agent.  This may increase an agent’s insurance premium; 

4. Administrative responsibilities associated with statutory duties of the lien Agent.  The responsibilities will be burdensome and may distract from core title insurance operations.   

5. Acting as a lien agent will be outside the parameters of most existing agency contracts with an underwriter.  Title Insurance underwriters will almost certainly require additional review and ongoing monitoring of the lien agent’s internal system and controls in performing required duties.  This review will result in costs related to time and resources.  
6. In the event of litigation between a purchaser, lender and any potential lien claimants, the lien agent may be considered by plaintiff’s counsel as either a necessary or proper party, or at least a key witness.  Since this is a separate issue from title insurance, many circumstances may exist when no title insurance coverage is even triggered, such as during construction.  The higher risk would be that a lawsuit against a lien agent could be filed by an owner or lender or a potential lien claimant, if no title insurer or if underinsured.  

Benefits of Subscribing to LiensNC System
LiensNC is a convenient, electronic and centralized information repository that has been established by title insurance underwriters currently operating in North Carolina in an effort to implement an efficient and standardized system to manage many of the duties associated with serving as lien agent, such as:

· Administering filings and acknowledgments of Appointments of Lien Agent and Notices to Lien Agent, processing of payments of applicable fees and provision of reporting information

· Call Center to address technological issues related to the system and to refer other questions to the appointed lien agent.

Contact Information for LiensNC.com, beginning April 1, 2013:
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	Online: http://liensnc.com
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	In Person:  19 W. Hargett Street, Suite 507 - Raleigh, NC 27601

	[image: image3.png]



	Email: support@liensnc.com 
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	Toll Free: 1-888-690-7384
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	Fax: 913-489-5231


The system is designed as a central online clearinghouse for lien agents, attorneys, contractors, subcontractors, suppliers, lenders and owners to submit required notices and access information relating to a construction project.  If a title agent chooses to register and undertake the responsibilities as a lien agent, LiensNC offers numerous benefits including: 
1. Outsourcing of many of the administrative duties associated with serving as a lien agent allows the title agent to focus on core title insurance operations; 
2. Use of this centralized system will substantially reduce risk of potential liability associated with the administrative duties of serving as a lien agent; 

3. LiensNC will provide a simplified and standardized experience for your customers and other parties utilizing your services as lien agent; 
4. Use of the system will not necessitate any additional due diligence from title underwriters related to the title agents internal process and controls related to lien agent duties. 

Any company desiring to serve as a lien agent must complete and comply with the Lien Agent Subscription Agreement of LiensNC, including requirements related to:
· Contact Information filed as lien agent with the NC Department of Insurance must be the official LiensNC contact information

· The lien agent must obtain approval of the Executive Committee of LiensNC, LLC.

· Collection rights under the statute must be assigned to LiensNC to handle under the pricing in effect at the time the lien agent is approved and at any time thereafter while participating in LiensNC. Charges for statutory services are by LiensNC, LLC, only per statute.  Additional nonstatutory services may be charged by NIC in its discretion.
· The lien agent must comply with LiensNC rules regarding immediate transfer of any filings received directly by the lien agent to LiensNC and notification to any such submitter that the official contact information is at LiensNC and all future submissions should be submitted directly to LiensNC.  LiensNC will provide detailed step-by-step instructions on its web page available to the lien agent for distribution for this purpose.

LiensNC is just a website, and will not be confirming accuracy (track NIC contract).  Neither NIC nor LiensNC LLC will be liable for any loss or damage incurred by the lien agent for serving as lien agent, including defense costs, unless due to gross negligence or intentional misconduct by NIC or by LiensNC, LLC, respectively, and not jointly and severally.  
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